IN THE SEVENTH DISTRICT COURT IN AND FOR
EMERY COUNTY, STATE OF UTAH

)
STATE OF UTAH, ) DECISION GRANTING MOTION
) TO SUPPRESS
Plaintiff, )
)
v. )
)
RAFAEL ALEGRIA, ) Case No. 071700038
Defendant. ) Judge Douglas B. Thomas
)

Factual Findings

On April 27, 2007 at approximately 8:25 p.m. Sergeant Steve Salas, a Utah Highway
Patrol trooper, was patrolling Interstate 70 in Emery County. He noticed a car traveling in the
oncoming lanes of traffic that did not appear to hm:z to have a front liccnse plate. Sgt. Salas
turned around and followed the vehicle to identify the rear plate. After determining that the
vehicle was from Oregon which requires a front license ﬁlate, the trooper pﬁlled the car over
using his emergency lights. When the trooper turned on his emergency lights, the video camera
in his patrol car automatically turned on and remained on throughout the stop.

Sgt. Salas appreacheii the car on the passenger side. Two males occuﬁied the vehicie, the
defendant in the driver’s seat and the other male in the front passenger seat. Sgt. Salas requested
the defendant’s documentation and received the defendant’s dnvcr’s license and a car rental
agreement. The trooper poticed from the rental agréement that the car was rented by a Rosa
Anderson and asked who rented the vehicle. The passenger indicated that the renter was his

wife. Trooper Salas then asked why one of the occupants did not rent the car.



During this initial questioning, Sgt. Salas smelled an “overwhelming’ > odor of air
freshener coming from the vehicle. He also saw a bottle of Febreze (a common fabric
deodorizer) on the luggage in the back of the car and a can of Lysol on the passenger floorboard.
The trooper asked the occupants about the air freshener and the passenger told him that it was to
mask the passenger’s body odor becanse he had not showered for a few days. Despite this
answer, Sgt. Salas thought it was unusual because, based on his experience, he had seen a heavily
scented air freshener in a rental car only when it was used to mask the odor of controlled -
substances. Similarly, he had only seen Febreze in a vehicle traveling across the country when
controlled substances were also found in the vehicle.

Sgt. Salas then took the documents and walked to the front of the car to see ifithad a
front license plate. He observed that the car indeed had an attached front plate and he then knew
that no traffic violation existed. After secing the front license plate, Sgt. Salas returned to the
passenger window and continued his discussion with the occupants.

Trooper Salas told the occupants that the car had a front license plate but then asked
questions about where the occupants resided and where the rental car was rented. (At the hearing,
Sgt. Salas admitted that at this point he was expanding the scope of his investigation beyond the
original purpose of the stop. He stated that his reasons for the expansion were the air freshener
odor, the occupants’ unsatisfactory answers about the air freshener and the fact that the car was
rented.)

After asking the additional questions, Sgt. Salas said, “You guys have that plate on there,
so you’re good to go. Um, I would like to ask you a few more questions about your trip. Is that

okay with you?” Sgt. Salas then continued to question both the defendant and passenger



regarding the purpose and itinerary of their trip for several minutes. When the occupants’ answers
to these questions raised additional suspicions for Sgt. Salas, he asked the driver to exit the car to
speak with him.

From the time Sgt. Salas had returned to the passenger window after observing the front
plate until the time when he asked the defendant to exit the vehicle for further questioning, Sgt.
Salas’s physical position did not change. He continually leaned on the vehicle, his elbows resting
~ on the window threshold with his arms and hands extended forward into the passenger -
compartment. I is clear from the video that the oﬁcupants could not have rolled up the passenger
window unless Sgt. Salas moved back out of the window frame and removed his arms and hands
from inside the car.

The court accepts Sgt. Salas’s testimony that he returned the rental agreement and the
defendant’s drivers license when he made the statement “so you’re good to go”. However, the
court finds that the trooper returned the rental agreement and the defendant’s drivers license to the
passenger and the defendant did not know that his drivers license had been returned. The court
finds this fact based on the trooper’s failure to change his position while leaning on the \.rehicle
which would have placed the documents that were in his hands in proximity only to the passenger.
Further, the defendant requested to have his drivers license returned to him during later
questioning by Sgt. Salas outside of the vehicle. The trooper did not ever verbally indicate that he
was returning the documents to the occupants and the defendant remained unaware throughout the
trooper’s questioning that the trooper had returned his driver’s license to the passenger.

After questioning both the driver and the passenger separately at the side of his patrol car,

Sgt. Salas deployed his K-9 dog, Crash, and shortly thereafter discovered drugs and drug



paraphernalia within the defendant’s car.
Analysis

Based upon the above factual findings, the court grants the defendant’s motion to
suppress. The defendant argues that the Utah Highway Patrol troopers repeatedly violated the
defendant’s constitutionally protected rights. The court need not analyze each instance of illegal
conduct alleged by the defendant becanse the court finds that the trooper’s conduct during the
initial stages of the stop provides sufficient grounds to grant the motion to suppress.

Traffic Stop and Subseguent Detention

The United States Constitution allows a police officer to seize a driver by stopping and
detaining the driver only when the police officer’s conduct is reasonable. State v. Hansen, 63
P3d 656, 660 (Utah 2002). The court determines whether the police éonduct is reasonable by -
answering two questions:

(1) Was the police officer’s action justified at its inception? and (2) Was the
resulting detention reasonably related in scope to the circumstances that justified
the interference in the first place? . . . As to the first question, a traffic stop is
-justified at its inception when the stop is incident to a traffic violation committed
in an officer’s presence. . . . Regarding the second question, during a traffic stop
an officer may request a driver’s license and vehicle registration , conduct a
computer check and issue a citation. Once the purpose of the initial stop is
concluded, however, the person must be allowed to depart. Any further temporary

' detention for investigaiive questioning after the purpose for the initial traffic stop
constitutes an illegal seizure, unless an officer has probable cause or a reasonable
suspicion of a further illegality.

Id. (internal quotations and punctuation omitted). Additionally, “[ijnvestigative acts that are not
reasonably related to dispelling or resolving the articulated grounds for the stop are permissible
only if they do not add to the delay already lawfully experienced and do not represent any further

intrusion on the detainee’s rights.” State v. Baker, 2008 UT App. 115, 11 (citing State v. Chism,
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107 P.3d 706).
The court finds that Sgt. Salas’s stop of the defendant’s car was justified at its inception.
Sgt. Salas testified that he believed the car did not have a front license plate as required under
~ Utah law. Upon approaching the car from behind, Sgt. Salas discovered the vehicle displayed an
Oregon license plate. Sgt. Salas knew that Oregon, like Utah, requires both rear and front license
plates. He was. jusﬁﬁed in stopping the car because of his reasonable belief that a traffic violation,
namely that of displaying no front plate, was committed in his presence.

However, the court concludes that the resulting detention was not reasonably related in
scope to the reason Sgt. Salas stopped the car. Because the articulated basis Sgt. Salas identified
for stopping the car was the lack of a front license plate, he had a duty to dispel or resolve that
question without adding to the delay and without further intruding én the driver’s rights.

Sgt. Salas appropriately approached the car and asked for and reviewed the identifying
documents. When Sgt. Salas observed that the car had a front license plate, however, his
suspicion that a traffic violation was committed in his presence was dispelled. At that point the
purpose of the initial stop was concluded and the occupants should have been allowed to depart.
Instead, Sgt. Salas continued to detain the dcfenda_nt by asking additional investigatory questions.

“When he determined the responses to those quesiions were suspicious, he deployed his search do'gr
resulting in the search of the car and discovery of illegal drugs and drug parapbernalia. The court
determines that the additional investigatory questions asked by Sgt. Salas were impermissible and
constituted a continued seizure of the defendant. Accordingly, the subsequent search was also
impermissible and the court concludes that the illegal drugs and drug paraphernalia discovered

during the impermissible search must be suppressed.




De-escalation

The State argues that the search and seizure of the illegal drugs and drug paraphernalia
was permissible because the stop de-escalated to a level one stop when Sgt. Salas returned the
documents, told the occupants they were “good to go,” and then asked if he could ask further
questions. The court disagrees. The court concludes the stop remained at level two because the
occupants would not have reasonably believed that they were free to leave. The court finds this
especially true for the defendant driver.

A traffic stop de-escalates to a [level one stop] when a reasonable person would

believe, based on the totality of the circumstances, that he or she is free to end the

encounter and depart. . . . As a threshold matter, an encounter initiated by a traffic

stop may not be deemed consensual unless the driver’s documents have been

returned to him. . . . [Flactors tending to show de-escalation include informing a

person he is free to leave, or that he does not have to answer additional questions.

In contrast, failure to issue a waming or citation before engaging in additional -

questioning weighs against de-escalation.
Hansen, 63 P.3d at 661-62.

In this case, there are three primary factors that weigh against any de-escalation after Sgt.
Salas determined there was a front plate and returned to the passenger window. First, the
trooper’s body posture would not convey to a reasonable person that the person was free to leave.
When the trooper returned to the car, he leaned on the car resting his elbows on the window
threshold with his arms and hands inside the car. Sgt. Salas remained in this position until well
after the time the State claims the stop de-escalated from a level two stop. The court finds that the
occupants could not have thought they could freely leave when the trooper’s body language
clearly indicated that he expected them to stay. He would have needed to remove his hands and

arms from the interior of their vehicle and stop leaning on the car for a reasonable person to




conclude that the person could go.

Second, Sgt. Salas failed to clearly return the defendant’s drivers license to him. As noted
above, the court cannot determine when Sgt. Salas returned the documents to the occupants
because throughout the additional questioning at the passenger window he did not move. He
remained leaning on the car, resting his elbows on the window threshold. Sgt. Salas never
verbally stated that he was returning the drivers license fo the defendant. Because the trooper’s -
body posture and lack of movement at the window indicates that he could only have refurned the
rental agreement and the defendant’s drivers license to the passenger, the defendant would not
know that his drivers license had been returned. The defendant’s request that Sgt. Salas return his
drivers license to him during later questioning outside the vehicle bolsters this conclusion.

Finally, the trooper failed to tell the occupants that they were free to leave prior to the
additional investigatory questioning. He did state as follows: “You guys have that plate on there,
so vou’re good to go. Um, I would like to ask you a few more questions about your trip. Is that
okay with you?” Under appropriate circumstances, a trooper telling the occupants of a car that
they are “good to go” may reasonably cause the occupants to believe they are free to end the
encounter and depart. However, in this case, the comment was made during additional

_investigative questioning which was unrelated to the articulated reason for the stop and Wlth the -
trooper continuing to Iean on the window. In that context, the court finds that a reasonable person
would conclude from the comment only that the license plate was no longer an issue. A
reasonable person would believe that he or she was still subject to additional questioning, albeit

by a courteous trooper. Such a person could not conclude in these circumstances that the

statement was intended to allow them fo leave.







